
United StatesI-atent and Trademark Office 



Commissioner for Patents 
United States Patent and Trademark Office 
P.O. Box 1450 
Alexandria, VA 22313-1450 

www.uspto.gov 



M BUD NELSON 

BIOCRYSTAL LTD 

575 MCCORKLE BOULEVARD 

WESTERVILLE OH 43082-8888 Paper No. 6 

MAILED 

OCT 22 2010 

In re Application of OFFICE OF PETITIONS 

Emilio BARBERA-GUILLEM et al. : 

Application No. 09/458,752 : NOTICE UNDER 37 CFR. 1 .28(c) 

Patent No. 6,194,213 : 
Filed: December 10, 1999 : 
Attorney Docket No. B-24 



This is a notice regarding your request for acceptance of a fee deficiency submission under 37 CFR 1 .28. 
On September 1, 1998, the Court of Appeals for the Federal Circuit held that 37 CFR 1.28(c) is the sole 
provision governing the time for correction of the erroneous payment of the issue fee as a small entity. 
See DH Technology v. Synergystex International, Inc. 154 F.3d 1333, 47 USPQ2d 1865 (Fed. Cir. 
Sept. 1, 1998). 

The Office no longer investigates or rejects original or reissue applications under 37 CFR 1 .56. 1098 Off. 
Gaz. Pat. Office 502 (January 3, 1989). Therefore, nothing in this Notice is intended to imply that an 
investigation was done. 

Your fee deficiency submission under 37 CFR 1.28 is hereby NOT ACCEPTED. 

The fee deficiency cannot be accepted because no itemization has been submitted, as required by 37 CFR 
1.28(C) (ii) which states: 

(2) Payment of deficiency owed. The deficiency owed, resulting from the previous erroneous 
payment of small entity fees, must be paid. 

(ii) Itemization of the deficiency payment. An itemization of the total deficiency payment is 
required. The itemization must include the following information: 

(A) Each particular type of fee that was erroneously paid as a small entity, (e.g., basic 
statutory filing fee, two-month extension of time fee) along with the current fee amount for non-small 
entity; 
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(B) The small entity fee actually paid, and when. This will permit the Office to differentiate, 
for example, between two one-month extension of time fees erroneously paid as a small entity but on 
different dates; 

(C) The deficiency owed amount (for each fee erroneously paid); and 

(D) The total deficiency payment owed, which is the sum or total of the individual deficiency 
owed amounts set forth in paragraph (c)(2)(ii)(C) of this section. 

The itemization must be provided within one (1) month from the date of this decision to avoid the return 
of the deficiency. 

Inquiries related to this communication should be directed to Michelle R. Eason at (571) 272-423 1 . 
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